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UNITED STATES OF AMERICA

Before the

SECURITIES AND EXCHANGE COMMISSION

ADMINISTRATIVE PROCEEDING
File No. 3-17004

RECEIVED
MAR 012016

In the Matter of

DEVEN SELLERS and
ROLAND BARRERA,

Respondents.

OFFICE OF THE SECRETARY.

MOTION FOR SUMMARY DISPOSITION

In accordance with the Order entered in this matter on January 28, 2016, the Division of

Enforcement (“Division™) submits this Motion for Summary Disposition against Respondents

Deven Sellers and Roland Barrera (collectively, “Respondents™) and would respectfully show' as

follows:

[. Procedural Background

On December 15, 2015, the Securities and Exchange Commission (*Commission™) issued

an Order Instituting Administrative Proceedings Pursuant to Section 15(b) of the Securities

Exchange Act of 1934 [(“Exchange Act™)] and Notice of Hearing (“OIP™) against Sellers and

Barrera, alleging that they violated the securities laws in a securities offering by a Texas company
called Vendetta Royalty Partners (“Vendetta™).” In the OIP, the Division alleged that, on October
21, 2015, a final judgment was entered against the Respondents by a United States District Court,

permanently enjoining them from future violations of certain provisions of the Exchange Act and

' This motion is supported by evidence included in the attached Appendix. The Appendix pages are numbered

serially in the lower right corner. Reference to the Appendix is by these page numbers, using the format “App. at [page
41
fry.
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Deven Sellers, et al.. Exchange Act Release No. 76659, 2015 SEC LEXIS 5169, at #*1-2 (December 15, 2015).
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the Securities Act of 1933 (“Securities Act™).> The Division served the OIP on the Respondents in
December 2015. App. at 97. On February 4, 2016, the Hearing Officer dispensed with the
requirement for the Respondents to file answers to the OIP.*

The Commission initiated these proceedings for three reasons: (1) to determine whether
the allegations set forth in the OIP are true; (2) to afford the Respondents an opportunity to
establish any defenses to such allegations; and (3) to determine what, if any, remedial action is
appropriate in the public interest against the Respondents pursuant to Section 15(b) of the
Exchange Act.’

As set forth below, the Division asserts that it is entitled to summary disposition against
Sellers and Barrera as a matter of law because it is beyond dispute that the aforementioned final
judgment was entered and that remedial action against Sellers and Barrera is appropriate in the
public interest.
1L The Standard for Summary Disposition

Under Rule 250(b) of the Commission’s Rules of Practice, a motion for summary
disposition may be granted if there is no genuine issue as to any material fact and the party making
the motion is entitled to summary disposition as a matter of law.® The facts of the pleadings of the
party against whom the motion is made shall be taken as true, except as modified by stipulations or

admissions made by that party, by uncontested affidavits, or by facts officially noticed pursuant to

’ Id. at2.

4 Deven Sellers, et al., Admin. Proc. Rulings Release No. 3577, 2016 SEC LEXIS 416, at *1 (February 4,
2016).

5 Deven Seller, et al., 2015 SEC LEXIS 5169, at *3,

6 17 C.F.R. § 201.250(b).
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Rule 323 of the Commission’s Rules of Practice.’

The Commission modeled Rule of Practice 250 on Rule 56 of the Federal Rules of Civil
Procedure.® By analogy to Rule 56, a factual dispute between the parties will not defeat a motion
for summary disposition unless it is both genuine and material.” Once the moving party has carried
its burden, “its opponent must do more than simply show that there is some metaphysical doubt as
to the material facts.”'" The opposing party must set forth specific facts showing a genuine issue for
a hearing and may not rest upon mere allegations or denials of its pleadings.""

The Commission has repeatedly upheld use of summary disposition in cases such as this,
where the respondent has been enjoined or convicted and the sole determination concerns the
appropriate sanction.'> Under Commission precedent, the circumstances in which summary
disposition in a follow-on proceeding involving fraud is not appropriate “will be rare.”"*

III.  The Facts are beyond Reasonable Dispute
A. The Respondents stipulated to factual allegations in the OIP.
In a joint statement filed in this proceeding and dated January 22, 2016, the Division and the

Respondents stipulated “to the facts alleged in Section II. B. of the OIP.” App. at 97. These facts

read as follows:

4. On October 21, 2015, a final judgment was entered against Sellers
? 17 C.FR. § 201.250(a).
8 Kornman v. SEC, 592 F.3d 173, 182 (D.C. Cir. 2010).
o See Anderson v. Liberty Lobby, Inc.,477 U.S. 242, 247-48 (1986).
10 Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,475 U.S. 574,586 (1986).
& Id. at 587.
12 See Jeffrey L. Gibson, Exchange Act Release No. 57266, 2008 SEC LEXIS 236, at *19-20 (Feb. 4, 2008)

(collecting cases), pet. denied, 561 F.3d 548 (6th Cir. 2009).

13 See John S. Brownson, Exchange Act Release No. 46161, 2002 SEC LEXIS 3414, at *9, n.12 (July 3, 2002).
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and Barrera, permanently enjoining them from future violations of Section
1'7(a) of the Securities Act of 1933 (“Securities Act”) and Sections 10(b) and
15(a) of the Exchange Act and Rule 10b-5 thereunder in the civil action
entitled Securities and Exchange Commission v. Robert A. Helms, et al.,
Civil Action Number 1:13-cv-01036-ML, in the United States District Court
for the Western District of Texas."*

5. The Commission’s complaint alleged that Sellers and Barrera offered
to sell Vendetta securities to an investor for $ 3,050,000. In the offer, Sellers
and Barrera represented that they would split a “small” commission on the
sale. In reality, their combined commission—$423,500—was more than
13% of the sale price and more than eight times greater than a $ 50,000 cap
for promotional expenses, such as sales commissions, found in Vendetta’s
private-placement memorandum for the offering. Their statement that their
commission would be “small” was an untrue statement of a material fact.
They never corrected the untrue statement, even as they continued to
promote other securities offerings, including Vesta and Iron Rock to the
same investors.">

In the joint statement, the Respondents and the Division likewise stipulated [App. at 97-98]
the admissibility into evidence for all purposes the following documents, contained in the
accompanying Appendix and found on the docket of SEC v. Robert A. Helms, et al. Case No. 1:13-
cv-01036-ML in the United States District Court for the Western District of Texas:

e Memorandum Opinion and Order on Motion for Summary Judgment, identified as
Document 275.

¢ Defendants Motion to Reconsider Summary Judgment Order & Dispositive motion,
identified as Document 289.

¢ Order Denying Motion for Reconsideration, identified as Document 291.

e Final Judgment as to Defendants Robert A. Helms, Janniece S. Kaelin, Deven
Sellers, and Roland Barrera, identified as Document 292.

4 A copy of the final judgment is filed herewith at App. §8-95.

15 Deven Sellers, et al., 2015 SEC LEXIS 5169, at *2-3.
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B. The Respondents’ permanent injunctions followed entry of a summary-
judgment order against them, finding that they were unregistered brokers who
made false statements in securities transactions.

On August 21, 2015, the United States District Court entered an order granting a
Commission motion for summary judgment against Sellers and Barrera. App. at 1-42. Barrera
subsequently filed a motion seeking reconsideration of the court’s order. App. at 43-79. After
considering Barrera’s motion for reconsideration, the court entered an order denying it. App. 80-87.

In these orders, the court found that Sellers and Barrera committed fraud while acting as

unregistered brokers, as follows:

o Sellers and Barrera violated anti-fraud provisions of the federal securities laws—
specifically, Securities Act Section 17(a) and Exchange Act Section 10(b) and
Rule 10b—5—by making material misrepresentations to an investor regarding
their compensation in a Vendetta securities transaction they brokered. They
represented that their commission would be “small,” when, in reality, it was
“hardly” small and “alarmingly high.” They shared $423,500, equaling nearly
14% of the $3,050,000 invested, and more than eight times the $50,000 cap for
total promotional expenses in Vendetta’s private-placement memorandum. In
violating these provisions, “at the very least, Sellers and Barrera acted with severe
recklessness.” App. at 29-31, 34, 85-86.

e Sellers and Barrera were brokers within the meaning of Exchange Act Section
15(a). They were never associated with a registered broker or dealer. They were
required to register as brokers, but failed to do so. They therefore violated
Exchange Act Section 15(a). App. at 17, 34, 36, 85.

In addition to permanently enjoining Sellers and Barrera, the court’s final judgment
ordered them to disgorge $423,500, jointly and severally, plus prejudgment interest of
$36,243.87. App. at 92. The court also ordered them to pay civil penalties of $150,000 apiece
under Securities Act Section 20(d) and Exchange Act Section 21(d)(3). /d.

IV.  Argument and Authorities

A. The Commission may impose a sanction against Sellers and Barrera.

Exchange Act Section 15(b)(6) authorizes the Commission to impose a sanction against
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Sellers and Barrera, ranging from censure to collateral bar, if: (1) at the time of the alleged
misconduct, they were associated with a broker or dealer; (2) they have been enjoined from any
action, conduct, or practice specified in Exchange Act Section 15(b)(4)(C, including “engaging
in or continuing any conduct or practice . . . in connection with the purchase or sale of any
security”; and (3) the sanction is in the public interest. 15 U.S.C. §§ 780(b)(4)(C) and
780(b)(6)(A)(iii)."®

Here, it is established beyond dispute that Sellers and Barrera were associated with a
broker at the time of their misconduct. Each one was a broker. And one each was associated
with the other. It is likewise established that they have been permanently enjoined from
violating the aforementioned securities laws.

B. A collateral bar is in the public interest.

When considering whether an administrative sanction serves the public interest, the
Commission considers the six factors identified in Steadman v. SEC, 603 F.2d 1126, 1140 (5th
Cir. 1979) (“Steadman Factors”). Gary M. Kornman, Exchange Act Release No. 59403, 2009
SEC LEXIS 367, at *22 (Feb. 13, 2009). The Steadman Factors are:

(1) the egregiousness of the respondent’s actions; (2) the isolated or recurrent

nature of the infraction; (3) the degree of scienter involved; (4) the sincerity of the

respondent’s assurances against future violations; (5) the respondent’s recognition
of the wrongful nature of his or her conduct; and (6) the likelihood that the

16 Exchange Act Section 15(b)(6)(A)(iii) provides:

With respect to any person who is associated, who is seeking to become associated, or, at the time of
the alleged misconduct, who was associated or was seeking to become associated with a broker or
dealer, or any person participating, or, at the time of the alleged misconduct, who was participating,
in an offering of any penny stock, the Commission, by order, shall censure, place limitations on the
activities or functions of such’ person, or suspend for a period not exceeding 12 months, or bar any
such person from being associated with a broker, dealer, investment adviser, municipal securities
dealer, municipal advisor, transfer agent, or nationally recognized statistical rating organization, or
from participating in an offering of penny stock, if the Commission finds, on the record after notice
and opportunity for a hearing, that such censure, placing of limitations, suspension, or bar is in the
public interest and that such person . . . is enjoined from any action, conduct, or practice specified in
subparagraph (C) of such paragraph (4).
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respondent’s occupation will present opportunities for future violations.
Id. The inquiry is flexible, and no one factor is dispositive. /d.

Analyzing the Steadman Factors in Sellers and Barrera’s case establishes that it is in the
public interest to impose a collateral bar against them. Their misconduct was egregious. They
induced an investment exceeding $3 million by concealing from the investor the alarmingly high
commission they stood to receive and did receive. They acted with a high level of scienter,
which the court characterized as “at least ‘severely reckless.”” App. at 36. Indeed, Sellers
admitted that he had no basis to represent to the investor that the commission would be small.
App. 30. And Barrera intentionally withheld information regarding the magnitude of the
commission when the investor specifically questioned him about it. App. at 85-86. As the court
noted, their “violations were not particularly repetitive or numerous,” but they “have not have
not expressed remorse or recognized their transgressions.” App. at 36. Finally, as for their
occupations, “they have shown themselves capable of soliciting and negotiating with investors
for millions of dollars in securities transactions.” /d. On balance, therefore, this analysis weighs
heavily in favor of imposing a collateral bar against Sellers and Barrera.

V. Conclusion

The Division has demonstrated that there is no reasonable dispute regarding the facts
establishing Sellers and Barrera’s violations, the court’s permanent injunction against them, their
status as brokers at the time of their misconduct, or the public interest in imposing collateral bars
against them. The Division respectfully requests the Hearing Officer to impose a full collateral bar

against each of them under Exchange Act Section 15(b)(6).
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Dated: February 29, 2016

Respectfully submitted,
s/Timothy S. McColc (\\W,c_t%é W{‘-%Q N
Timothy S. McCole
Mississippi Bar No. 10628
Attorney for Division of Enforcement
Securities and Exchange Commission
Burnett Plaza, Suite 1900
801 Cherry Street, Unit #18
Fort Worth, Texas 76102-6882
E-mail: McColeT@sec.gov
Telephone: (817) 978-6453
Facsimile: (817) 978-4927

~ DIVISION COUNSEL

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the forgoing document was served on Sellers and

Barrcra by cmail on February 29, 2016. - /

s/T imqthg S. McCole l\\ Wb g W?%(JI\
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

SECURITIES AND EXCHANGE §
COMMISSION, §
Plaintiff, §
§
V. §
§

ROBERT A. HELMS, ET AL., § A-13-CV-01036 ML
Defendants, §
§
and §
§
WILLIAM L. BARLOW and GLOBAL §
CAPITAL VENTURES, LLC, §
Relief Defendants, solely for  §

the purpose of equitable relief. §

MEMORANDUM OPINION AND ORDER
ON MOTION FOR SUMMARY JUDGMENT

Before the Court are Plaintiff’s Motion for Summary Judgment against Robert Helms and
Janniece Kaelin, filed June 30,2015 (Clerk’s Dkt. No. 258); Plaintiff’s Motion for Sanctions against
Defendant Janniece Kaelin, filed July 13, 2015 (Clerk’s Dkt. No. 264); and Plaintiff’s Motion for
Summary Judgment against Defendants Deven Sellers and Roland Barrera, filed June 30, 2015
(Clerk’s Dkt. No. 260). The parties consented to this Court’s jurisdiction, and the case was assigned
to this Court’s docket for all purposes on September 29, 2014. (Clerk’s Dkt. No. 118). Having
considered the parties’ arguments at the hearing, the briefing, and the applicable case law, the Court
GRANTS the SEC’s Motions (Clerk’s Dkt. Nos. 258, 264) for t‘he reasons set forth below.

I. PROCEDURAL BACKGROUND

On December 3, 2013, the Securities and Exchange Commission (“SEC”) filed an action

against Robert A. Helms (“Helms”), Janniece S. Kaelin (“Kaelin), Deven Sellers (“Sellers), Roland

Barrera (“Barrera”), and a number of entities (“Defendant Entities”) (collectively, “Defendants”).

App. 1
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The complaint alleged Defendants were engaged in securities fraud and sought appointment of a
receiver. That same day, the Court entered a Temporary Restraining Order restraining and gnjoining
Defendants from further violations of the Anti-Fraud and Broker-Dealer registration provisions of
federal securities laws. (Clerk’s Dkt. No. 10). The Court also entered an order appointing Thomas
L. Taylor I1I (“Receiver”) as Receiver for Defendants. (Clerk’s Dkt. No. 11). The appointment order
granted the Receiver authority to marshal and preserve Defendants’ assets for the benefit of the
Receivership Estate. The SEC now moves for summary judgment against Helms and Kaelin,
contending they violated Section 17(a) of the Securities Act of 1933 (“Securities Act”), and
Securities Section 10(b) of the Exchange Act of 1934 (“Exchange Act”) and Rule 10b-5
promulgated thereunder, by engaging in a fraudulent Ponzi scheme and misrepresenting material
facts to investors. The SEC also moves for summary judgment against Sellers and Barrera
contending they violated Section 15(a) of the Exchange Act, Section 17(a) of the Securities Act, and
Section 10(b) of the Exchange Act and Rule 10b-5 promulgated thereunder by soliciting investors
and negotiating the sale of limited-partnership securities without the required license and making
various misrepresentations of material facts.
IL SUMMARY JUDGMENT EVIDENCE

As a preliminary matter, Defendants Helms and Kaelin have failed to respond to the motion
for summary judgment or otherwise provide evidence rebutting or controverting the SEC’s evidence.
Defendants Sellers and Barrera have also failed to respond to the motion for summary judgment
against them. Accordingly, the Court hereby accepts as true the evidence proffered in support of

each motion for summary judgment.' See Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986) (after

! Of course, Defendants’ failure to respond to the motion for summary judgment does not permit the Court to
enter a “default” summary judgment in favor of the SEC. Eversley v. MBank Dall., 843 F.2d 172, 174 (5th Cir. 1988).

2

App. 2
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defendant offers evidence establishing there is no genuine disputed of material fact, burden shifts
to plaintiff to direct Court’s attention to evidence in record sufficient to establish genuine dispute
of material fact exists for trial); Tillison v. Trinity Valley Elec. Coop., 2005 WL 292423, at *1 (N.D.
Tex. Feb. 7, 2005) (citing Bookman v. Shubzda, 945 F. Supp. 999, 1002 (N.D. Tex. 1996)) (court
may accept non-rebutted evidence as true for summary judgment purposes). The evidence the SEC
submits is as follows:

A. Background

Defendants Helms and Kaelin operated and controlled Vendetta Royalty Partners (“Vendetta
Partners”) and several other Defendant Entities, including Iron Rock Royalty Partners (“Iron
Rock”).? Vendetta Partners was organized and marketed as a standard limited partnership that would
hold and distribute royalty interests from approximately 2,000 oil and gas wells located principally
in Texas ("Vendetta Portfolio"). Vendetta Partners began soliciting investors in at least July 2011.
Iron Rock was a limited partnership offering Helms and Kaelin launched after forming Vendetta
Partners which purportedly sought to raise $300 million in less than a year for the purpose of
investing in oil and gas properties.

B. Ponzi Scheme Evidence

Helms and Kaelin raised approximately $31,422,861.00 by selling limited-partnership
interests issued by Vendetta Partners and Iron Rock to as many as 129 investors. APP0002. As
detailed below, Helms and Kaelin represented to investors that Vendetta Partners generated profits
from a portfolio of oil-and-gas royalty interests. Those profits were then distributed to investors as

“royalty distributions.” However, Vendetta Partners’ royalty revenues alone, even disregarding the

2 Helms admits that he and Kaclin alone controlled and directed the activitics of Vendetta and Iron Rock.
APP0059 (Helms at 85:1-13; 141:24-142:7); (see also Clerk’s Dkt. No. 5 at APP000109 (organizational chart)).

3
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profits remaining after expenses were paid from those revenues, fell short of covering the royalty
distributions. APP0003.

Because the royalty revenues were insufficient to pay the royalty distributions, Helms and
Kaelin paid the distributions using later investors’ money.> These distributions began at least as
early as August 201 1 and continued until the very last investment in mid-2013. By way of example,
Vendetta Partners made the following distributions during this period: (i) $187,836.00 on August
17, 2011; (ii) $650,000.00 on January 25, 2012; (iii) $222,000.00 on November 30-December 1,
2012; and (iv) $255,841.00 on December 68, 2012. (Clerk’s Dkt. No. 5-22 (Hahn Declaration) at
8-9; Clerk’s Dkt. No. 186-1 (Cheek Declaration) at 8—11. In each instance, Vendetta used investor
funds to make the investor distributions. /d. Helms and Kaelin similarly used the very last
investment—a $500,000.00 investment into Iron Rock in mid-2013 by investor Ralph Parks
(“Parks”)—to make a distribution to investors. APP0106-07 (Helms at 275:6-277:9). Helms
testified that he and Kaelin used $100,000.00 of the investment to buy out a Vendetta Partners
investor. /d.

Danielle Supkis Cheek (“Cheek™), the forensic accountant retained by the court-appointed
Receiver in this matter, testified that in her professional opinion, Vendetta Partners and its affiliated
entities operated as a Ponzi scheme.® Of the $31,422,861.00 raised from investors, Helms and

Kaelin made distributions using new investor funds totaling at least $4,767,541.00.> APP0003.

* Helms in particular, as the General Partner, was responsible for calculating and distributing the distributions
for Vendetta Partners. (Helms at 81:1-13); see also, generally APP0814-832 (Helms’s handwritten notes reflecting
profit and loss calculations and notes on distributions).

? The declaration of Carol J. Hahn, staff accountant with the SEC, also supports this finding. (Clerk’s Dkt. No.
5-22).

* This is the deficit of cumulative net royalty income versus investor distributions paid ($3,925,295.00 minus
$8,692,836.00). This number certainly understates the amount of Ponzi payments since it ignores other expenses paid
out of royalty income. Cheek also confirmed that there were no other significant sources of cash other than royalty

4
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Cheek further testified that from mid-2011 until the last distribution was made in late 2013, every
investor distribution was a “Ponzi payment” because from mid-2011 forward investor outflows
exceeded cumulative royalty income. APP0005 (Fig. 2).
C. Furtherance of Ponzi Scheme Evidence
1. Misappropriation
Helms and Kaelin represented to investors in the Vendetta Partners Private Placement

Memorandum (“PPM”), which they controlled and distributed, that any funds raised would be used

as follows:
Application of Maximum | Percent of Subscriptions
Proceeds
Purchase Costs of Royalty Interests | $49,570,500.00 99.14%
Loan Repayment $379,500.00 76%
Promotional Expenses $50,000.00 10%

(Clerk’s Dkt. No. 5-11 (Moore Declaration) at 4; Clerk’s Dkt. No. Dkt. 5-12 (7/28/12 email
attaching PPM) at 1; Clerk’s Dkt. No. 5-13 (Vendetta Partners PPM and addendum, signed by Helms
and Kaelin) at 17, 32). Investor funds were not spent this way. Instead, as detailed below, Helms
and Kaelin spent millions on other items, including: (i) Helms and Kaelin’s personal spending,
including spending on their families, friends, and associates; (ii) business expenses; and (iii) royalty
distributions.®

a. Misappropriation for Personal Use

Helms and Kaelin misappropriated at [east $8,442,1 16 for spending on themselves and their

revenucs and investors’ money. APP0003.

¢ As noted above, Helms and Kaelin alone controlled the Vendetta entities. Helms admits that he, as managing
partner, oversaw expenditures. APP0076 (Helms at 154:18-22).

5
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families, friends, and associates. APP0013. Their personal spending included: (i) $247,415.00 for
Kaelin’s daughter’s wedding in Hawaii; (ii) $111,600.00 for airfare, including for the wedding; (iii)
$102,440.00 for tuition; and (iv) $287,928.00 for mortgage payments. APP0015.

Helms and Kaelin also used investor funds to take a 23-day trip around the world during
March and April 2012. As Helms noted in an email to his daughter, this “Journey of Man” included
over 50 hours of flight time on a private jet. APP0319-331. According to Helms, he and Kaelin
relaxed on the beach in Fiji; swam with dolphins in Hawaii; met elephants in Thailand, while staying
ata Four Seasons overlooking an elephant reserve; attended a fireworks display at the Rajah’s palace
in India; spotted elephants in Tanzania; and rode camels in Jordan. Id. The trip cost at least
$137,460.00. APP0332; APP001S. Helms paid for the trip with the proceeds from a single
$200,000.00 investment.” APP0016.

b. Misappropriation for Business Expenses

As noted in the PPM chart above, investment proceeds could only be used for two kinds of
business expenses: loan payments and promotional expenses. Consistent with this, Helms and Kaelin
represented to investors that business expenses would be paid using royalty-interest revenues: “Every
dollar that comes in goes out in acquisitions. So if you put $1 million into the company, that $1
million is spent on acquisitions. Revemue [sic] then comes in and the bills are paid.” APP0333; see
also Dkt. 5-11 (Moore Declaration) at 3-4; Dkt. 5-16 (Morally Declaration) at 3-4.

However, Vendetta Partners revenue was grossly insufficient to cover its expenses, largely

” The balance of this investment was also misappropriated—primarily fora $61,250 payment to a rehabilitation
center. APP0015.

8 Further, as Cheek noted in her testimony at the Court’s February hearing, “Now, usually investor distributions
are used as a return on the investment to the investors, and are funded out of the accumulation of net income.” 2/12/15

Hearing Tr. at 31:14-16. Thus, this statement from Helms and Kaelin is consistent with the expectations of a reasonable
investor about the source of funds for both business expenses and distributions—which is no doubt why it was made.

6
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because Helms and Kaelin were spending significant amounts of investor funds on themselves. The
total amount of investor funds misappropriated to cover business expenses was at least
$12,851,455.00.° APP0013. These funds were misappropriated for items including: (i)
$2,343,037.00 for payroll, contract labor, taxes, and benefits; (i1) $3,295,931.00 for professional
services; (iii) $172,430.00 for telecom, internet, and IT; and (iv) $161,901.00 for rent, utilities, and
maintenance. APP0014.
2. Misrepresentation in Furtherance of Ponzi Scheme
a. Misrepresentations about Use of Investor Funds

Helms and Kaelin represented in the PPM chart and other communications that more than
99% of investor funds would be used to buy royalty interests. However, at most, 32% of investment
proceeds were used to purchase mineral interests.'® APP0002, 0013.

Similarly, Helms and Kaelin overspent on loan payments. They made at least $1,100,000.00
inloan payments to Amegy Bank (“Amegy”)—almost three times the amount disclosed to investors.
(Clerk’s Dkt. No. 5-22 (Hahn Declaration) at 5). They paid these excess amounts in an effort to cure
delinquency and covenant violations in the loan agreement with Amegy. (Clerk’s Dkt. No. 232-2
(February 2012 email correspondence with Amegy) at 16-17); APP0825-826. Helms and Kaelin
knew about the loan delinquency, the covenant violations, and Amegy payment amounts. /d. But
they did not disclose these important facts to investors in the PPM or otherwise. (Clerk’s Dkt. No.

5-13 (Vendetta Partners PPM); Clerk’s Dkt. No. 5-11 (Moore Declaration) at 5-6; Clerk’s Dkt. No.

° This amount is calculated as: [$8,824,624: Business Expenses] + [$1,838,370: Commissions & Investor
Recruiting] +[$2,617,961: Amegy & Other Loan]—[$50,000: Disclosed Promotional Payments] —[$379,500: Disclosed
Amegy Loan Payments].

' This percentage, calculated as [$9,922,370: Potential Royalty Interest Purchases] % [$31,422,861: Investor
Proceeds], is certainly overstated since fixed asset purchases are overstated in Vendetta Partners’ books and records.
APP0OI12.
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5-16 (Morally Declaration) at 5-6).

b. Misrepresentations about Professional Backgrounds and Performance
of Prior Investment Portfolios

Helms and Kaelin represented to investors that they had extensive experience in royalty-
interest acquisitions and that they had successfully managed multiple portfolios. Helms’s PPM bio
stated that he had “worked with various mineral companies over the last 10 years advising
management on issues involving the acquisition and management of royalty interests, mineral
properties and related legal and financial issues.” (Clerk’s Dkt. No. 5-13 (Vendetta Partners PPM)
at 21). In reality, as Helms admitted in his deposition, his only meaningful experience in this area
consisted of work for Vendetta Partners and its related entities. APP0043—45 (Helms at23:10-32:6).
He had no prior experience with any mineral company, much less “multiple mineral companies.” Id.
And the experience that he did have was focused on tax and estate planning work—not the
acquisition and management of royalty interests. /d.

Kaelin also greatly overstated her experience. She distributed Vendetta Partners marketing
materials, directly and through a commissioned sales force, stating:

In the early Nineties, after an extremely successful history in the offshore oil and gas

industry Jeff Sanderfer [sic] set up and [sic] energy fund ($500M). Approximately

15 years ago, Janniece Kaelin was hired to run and manage royalty mineral rights for

his fund. [. ..] Sanderfer [sic] provided his "rolodex of wealthy industry and business

contacts” and proprietary software (worth millions in development) to Kaelin and

gave her the opportunity to do this on her on [sic]. Utilizing their years of experience

and the wealth of contacts provided them, Kaelin and her team of experts then

formed Vendetta Royalty Partners, Ltd.

APP340-53.

Kaelin never managed acquisitions for Sandefer’s fund or worked closely with him.
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APPO180-81, 189 (Foti at 120:8-121:16; 154:20—155:I7).Il Sandefer’s fund was not worth $500
million, and he did not give Kaelin his “rolodex of wealthy industry contacts.” /d. Nor did he give
her proprietary software worth millions in development. /d. Rather, Kaelin’s role was limited to
cold calling land owners and attempting to get them to sell their mineral interests, with separate
approval required before any sale was finalized. APP0155, 157 (Foti at 19:13-20:13; 25:3-26:20).

Upon discovering that Vendetta Partners was using this language to promote its investments,
Sandefer confronted Kaelin. He told her the description was “highly misleading.” APP354-57.
Sandefer also rebuked, “You were not hired to manage royalty mineral rights nor did I provide you
a ‘rolodex’ or proprietary software.” /d. Kaelin responded, “I have no idea where this has come
from. I have never, at any time said that I managed anything for you. This is not in anything that we
have ever said, written or communicated to any investor.” /d. However, Kaelin personally emailed
the language to investors and provided it to her sales force to use in soliciting investors. APP340-53.

Finally, Kaelin and Helms misrepresented their success in managing other investment funds.
Vendetta Management marketing documents claimed that its principals—Helms and Kaelin—had
invested over $300 million since 2003. APP0362. They also claimed to have managed seven
investment partnerships and achieved “consistent” and “significant” returns. /d. However, Helms
and Kaelin had neither invested $300 million nor managed seven partnerships, much less produced
the claimed returns in those partnerships. APP0186 (Foti 143:4-144:10).

c.  Misrepresentation about Litigation

Both the Vendetta Partners and Iron Rock PPMs]3 falsely stated, “There are no material

' Raquel Foti worked with Kaclin for many years, starting at Sandefer’s fund, where Foti ran financial models
valuing oil and gas propertics, and continuing through her time at Vendctta Partners. APP0154-58, 175-76 (Foti at
14:9-29:16;100:5-104:3).

12 The Iron Rock PPM was written by Helms and Kaelin. APP371-461.

9
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pending legal proceedings against the Partnership, the General Partner or its Affiliates.” (Clerk’s
Dkt. No. 5-13 (Vendetta Partners PPM) at 30); APP0407; APP0228 (Parks at 53:20-54:13). Intruth,
Vendetta Partners, Vendetta Management, Helms, Kaelin, and other entities affiliated with them
were engaged in litigation. A private party sued Helms and Kaelin in December 2011, alleging that
they committed fraud by purporting to sell mineral interests that they did not own in exchange for
$1.2 million."* (See generally Clerk’s Dkt. No. 5-5 (docket report), Clerk’s Dkt. No. 5-6 (state court
petition), and Clerk’s Dkt. No. 5-7 (second amended petition)). The Illinois Environmental
Protection Agency initiated action against Haley Oil—an entity owned 50/50 by Helms and
Kaelin—in May 2012, alleging illegal “release incidents.” APP0069 (Helms at 126:16-19); (see
generally Clerk’s Dkt. No. 5-8 (violation notice) and Clerk’s Dkt. No. 5-9 (compliance commitment
agreement)). And the IRS initiated action against Kaelin in October 2012 relating to a tax liability.
(See generally Clerk’s Dkt. No. 5-10 (petition to enforce IRS summons))."

D. Cover Up Evidence

1. Fabricated Audit Letter

Helms and Kaelin used an audit letter purportedly written by Haas Petroleum Engineering

Services, Inc. (“Haas”) to give investors the impression that the Vendetta Partners portfolio had an

audited value of over $26 million. APP0462, 506, 556, 645, 646-650.'° The letter, dated January 17,

¥ Parks testificd that he would have “stopped cold” if he had known about this litigation when deciding whether
to invest in Iron Rock Partners. APP0237-38 (Parks at 92:17-93:3).

" As the documents cited in this paragraph show, Helms and Kaclin knew about these proceedings and actively
participated in them. See also APPO817, 821, 828, 832. Helms’s own notes also show that he was aware that this
representation was false. APP818 (“No litigation pending” (-2 lawsuits now)”) (emphasis in original).

' Aside from distributing the fake audit letter, Helms also lied to potential investors about these audits. He told
one investor that “audits have occurred at least once year [sic], and often once per quarter. Since new partners share in
the existing portfolio, Raquel’s engineering for the effective date(s) of the new partners is always audited by outside
firms. We currently use Haas Petroleum in Dallas, Tx [sic] and the management team has used them since the beginning
2007 [sic] for auditing.” APP0651. As Helms knew, Vendetta Partners was not currently using Haas, and Haas never

10
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2011, stated that as of December 30, 2010 Vendetta Partners owned over 18,000 properties worth
over $26,189,000, “which compares closely with Ms. Foti’s value of [. . .] $26,379 [million].” /d.

Robert Haas (*“Haas”), the purported author, testified he did not do any work for Vendetta
Partners during this time period. APP0268-279 (Haas at 28:7-33:13). In his records, Haas has no
supporting documentation for the audit letter. /d. Haas neither invoiced Vendetta Partners nor
received any payments during this period. /d. The last work that Haas did for any entity related to
Vendetta was an audit letter for the Robro Royalty Partners portfolio, dated August 14, 2009.
APP0270 (Haas at 34:4-35:7); APP0173 (Foti at 89:23-90:2). This was one of only two audits that
Haas did for Robro. APP0O173 (Foti at 90:14-21).

In fact, it would have been impossible for Haas to have performed the audit as claimed in the
letter. Foti’s year-end valuation was not complete until months into the year. APP0173 (Foti at
90:2-96:8); APP0656-57. Therefore, there is no way that the audit could have been completed by
January 17,2011, as claimed in the letter. There was nothing to audit at that time. Moreover, based
on Haas’s two prior engagements by Helms and Kaelin, the audit did not begin and the audit letters
were not issued until much later in the year (October 10, 2008 and August 14, 2009). /d.;
APP0658-661.

2. Round-Trip Transactions as Royalty Revenue

Helms and Kaelin orchestrated what are called “round-trip transactions.” For example, on
November 17, 2011, Vendetta Partners transferred $2,208,800.00 to Relief Defendant William
Barlow (“Barlow™). (Clerk’s Dkt. No. 5-22 (Hahn Declaration) at 6-7; Clerk’s Dkt. No. 186-1

(Cheek Declaration) at 8). The next day, Barlow transferred $2,200,300.00 to Haley Oil. /d.

did a quarterly audit. APP0185-86 (Foti at 140:15-141:9).

1
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Between December 1 and February 1, 2011, Helms returned $1,955,000.00 million from Haley Oil
to Vendetta Partners and recorded it as either royalty income or lease bonus income in Vendetta
Partners’ accounting system. /d. This had the effect of creating fictitious income to support
“partnership income” distributions—which were actually funded by later partners’ investments. It
had the added effect of making Vendetta Partners seem more profitable to actual or potential
investors. APP0664-65.

There was no legitimate business purpose for these transactions. Barlow was a neighborhood
friend of Helms and Kaelin. APP0283-85 (Barlow at 19:17-25:15). He testified that he had no oil-
and-gas experience, never owned any mineral interests, and never engaged in any mineral-related
transactions with Vendetta Partners. Id. at APP0285, 287-88 (Barlow at 26:16-27:7; 35:23-37:10).
Helms and Kaelin orchestrated these transactions solely to cover up their scheme.

Helms and Kaelin falsified documents in order to make the round-trip transactions seem
legitimate. In 2011, Kaelin asked Barlow to come to Vendetta Partners’ office to execute a series
of documents. APP0287-94 (Barlow at 33:22-62:15); APP0669-715. The documents were prepared
by Helms, and signature pages were brought into Kaelin’s office for Barlow to sign. /d. Barlow was
told that he was signing releases for funds that had been transferred to his account. /d. In reality,
he was being asked to sign signature pages for deeds to certain properties, including properties
located in Ohio. /d. However, Barlow did not own any of these properties. /d. Rather, these
properties were owned by Helms and Kaelin through Technicolor Minerals, another entity they
controlled. APP0053 (Helms at 61:2-13); APP0795; APP0674. These properties had been
purchased by Technicolor about two years earlier for only $70,000.00. APP0747.

Helms and Kaelin also falsified purchaser letters accompanying these deeds. For example,
aNovember 15,2011 letter purporting to be from Barlow to Kaelin was signed “Willie.” APP0673.
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However, prior to his SEC deposition Barlow had never seen the document. APP0287 (Barlow at

34:6-12). Nor has he ever signed a letter “Willie” in his life. /d.

E. Sellers and Barrera

Sellers is Kaelin’s cousin. In 2012, Sellers worked for Helms and Kaelin at Vendetta
Partners selling securities. SBAPP 7, 13, 15, 74 (Sellers at 23:24-25, 48:8--22, 53:19-20) (Barrera
at 31:3-12). In mid-2012, Sellers invited Barrera to join him in selling Vendetta securities and the
securities of several other Defendant Entities. SBAPP 20, 23, 74-75, 78, 83 (Sellers at 73:6-21, 88)
(Barrera at 31:13-35:5; 45:24-46:18; 67:13). Sellers and Barrera agreed to split any commissions
eamed on investments brought in by Barrera. SBAPP 20, 31, 78 (Sellers at 73:6-21, 119:2-6)
(Barrera at 47:16-48:2).

1. Solicitation and Negotiation Evidence

Based on Sellers’s description of the Vendetta investment, Barrera thought that his friend
Jamie Moore might be interested. SBAPP 20, 74-75, 78 (Sellers at 73:1-19) (Barreraat 31:13-35:5;
45:24-46:18). Moore represented an investment company, Lacova Capital LLC (“Lacova”), which
he operated with his partner John Morally. (Clerk’s Dkt. No. 5-11 at I (Moore Declaration)).

Barrera contacted Moore and explained the opportunity to invest in Vendetta. He then
arranged for Moore to personally meet with Sellers and Barrera to learn more about the investment.
SBAPP 20, 79 (Sellersat 73:1-21) (Barreraat 50:19-51:17). OnJuly 27,2012, Barrera, Sellers, and
Moore met at a restaurant in Costa Mesa, California. SBAPP 19, 21, 79 (Sellers at 72:17, 77:3-5,
142:2-7) (Barrera at 51:16-17). Barrera testified that the “only reason” he set up the meeting was
that he stood to make money if Lacova invested in Vendetta. SBAPP 82 (Barrera at 64:6-15).

During the meeting, Sellers and Barrera offered to sell Lacova Vendetta securities. Sellers

'® Helms was responsible for approving the filing of the falsificd decds. APP0O810-11.
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described Vendetta as an oil fund. SBAPP 79 (Barreraat 52:5-23). Sellers told Moore that Vendetta
“had an opening of 3 million available to sell,” that Lacova would likely receive “two or three times”
its investment in returns, and that the Lacova investment would buy out the interest of an existing
investor. Id.; SBAPP 20 (Sellers at 73:22-74:1; 76:17-24). After the meeting, Sellers emailed
Moore, copying Barrera and attaching the Vendetta Partners PPM containing a detailed description
of the securities offering. (Clerk’s Dkt. No. 5-11 at 2 (Moore Declaration); Clerk’s Dkt. No. 5-12
(7/28/12 email attaching PPM); SBAPP 21, 85-86 (Sellers at 78:5-10) (Barrera at 73:3-77:25)).

Sellers and Barrera remained in contact with Moore to help negotiate the Lacova investment
after the initial meeting. Barrera spoke with Moore about the deal multiple times, determining the
issues that needed to be resolved before Lacova would invest and passing them along to Sellers.
SBAPP 88 (Barrera at 85:7-87:19), 105. Barrera’s continuing contact with Moore facilitated
discussions between Lacova and Vendetta while they negotiated an addendum to the Vendetta
subscription agreement prior to any investment. (Clerk’s Dkt. No. 5-13 at 31-32).

Sellers continued to email Moore after the initial meeting, seeking to induce the investment.
For example, Sellers wrote, “I spoke with [Barrera] last night and he talked with me a little about
the things you need to help you make this decision. [. . .] We look forward to bringing you into the
[Vendetta Partners] family.” SBAPP 105. Sellers also participated in behind-the-scenes
communications with Vendetta concerning the Lacova negotiations, saying that he could smooth
over certain concerns Moore had about the investment. SBAPP 106, 111. He was copied on email
discussions between Lacova and Vendetta regarding the PPM, and he tried to facilitate the
negotiations where he could. SBAPP 26 (Sellers at 99:8—-10). And he relayed information from
Vendetta to Moore regarding the reasons the existing investor wanted to sell. SBAPP 24 (Sellers

at 91:16-92:15).
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Lacovainvested $3,050,000.00 in Vendetta over August 13—14,2012. (Clerk’s Dkt.No. 5-13
at 31 (Vendetta PPM and addendum)); SBAPP 116. In return, on August 14, 2012, Vendetta paid
Sellers $212,500.00 and on August 20, 2012, paid Barrera $211,000.00 for the Lacova investment.
Vendetta booked these payments in its general ledger as promotional expenses, specifically
“Promotion on 3,050,000.00 partner investment” and “Promotion on 3mil Investment,” respectively.
SBAPP 118.

2. Commission Misrepresentation Evidence

During the initial meeting on July 27, 2012, Sellers told Moore that Sellers and Barrera
would receive a “small” payment for securing the investment. SBAPP 24 (Sellers at 90:5-91:15);
(Clerk’s Dkt. No. 5-11 at 2 (Moore Declaration)). Barrera admittedly did not dispute Sellers’s
characterization that it would be “small.” /d.; SBAPP 82 (Barrera at 63:18-64:15). Barrera further
admitted that when Moore asked him after the meeting whether Barrera “was going to get anything”
in connection with a Lacova investment, Barrera considered the subject “none of his business.”
SBAPP 83 (Barrera at 65:2—4). Barrera simply said Sellers “was going to take care of me.” SBAPP
83 (Barrera at 66:5-11). He did not fully explain to Moore that Barrera and Sellers would split the
commission. /d.

As mentioned above, Sellers emailed Moore the PPM the day after the lunch, copying
Barrera. Sellers admitted that he read the PPM before he emailed it to Moore. SBAPP 26 (Sellers
at 100:2-7). Barrera claimed he did not read it. SBAPP 85 (Barrera at 76:18-77:2). The PPM
contained a stand-alone page with a bold-print heading, stating “Application of Proceeds.” (Clerk’s
Dkt. No. 5-13 (Vendetta PPM) at 17). This section stated that Vendetta would use no more than
$50,000.00 of the entire $50,000,000.00 offering proceeds for “Promotional Expenses.” /d. It
further stated that all other proceeds would be used to purchase royalty interests and to repay loans.
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Id. However, the combined commissions totaled $423,500.00.

Sellers testified that he had no basis for making the statement that his compensation would
be small. SBAPP 24 (Sellers at 91:4-15). He testified that he knew he would receive compensation
but was unsure of the amount. SBAPP 24 (Sellers at 90:5-9). And he testified that Kaelin told him,
after he received the payment, that Vendetta had already paid the existing investor $500,000.00
before receiving the Lacova investment. SBAPP 26 (Sellers 95:22-98-13). He further testified that
Kaelin told him Vendetta was able to pay $423,500.00 of Lacova’s investment to Sellers and
Barrera, and the balance of the $500,000 to another Vendetta employee, because Vendetta had
previously paid $500,000 to the existing investor. Id.

Barrera testified that he that he believed he would receive from 2% to 3% of the amount
invested. SBAPP 78 (Barrera at 48:3-8). In other words, Barrera believed that he and Sellers would
split an amount ranging from $122,000.00 to $183,000.00 based on the value of Lacova’s proposed
$3,050,000 investment. Barrerabelieved, therefore, that he personally stood to receive far more than
the $50,000 PPM limit and that Sellers would receive a similar amount. Yet he made no effort to
dispute Sellers’s representation at the lunch that the total amount would be small. Nor did he
truthfully state to Moore the amount he believed he stood to receive upon direct questioning from
Moore. He thus allowed Moore to continue to believe the expected shared commission was simply
“small,” specifically $50,000 or less.

3. Offer of Securities Issued by Other Companies Evidence

Roland and Barrera also offered to sell investors limited-partnership interests in Vesta
Royalty Partners (*“Vesta”), a company affiliated with Vendetta Partners. (Clerk’s Dkt. No. 5-15
(7/29/12 email attaching Vesta solicitation) at 1-21); SBAPP 30, 86 (Sellers at 11:20-25) (Barrera
at 78:19-79:6). Two days after the initial meeting with Moore, Sellers emailed him, copying Bar<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>